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These EPA/CORPS staff-level comments are being provided as technical assistance and are intended for use solely by House
Transportation and Infrastructure Committee staff. The comments should not be construed in any way as representing the policy
positions of the Agencies or the Administration on legislative language.

U.S. EPA AND U.S. CORPS OF ENGINEERS TECHNICAL ASSISTANCE FOR HOUSE TRANSPORTATION AND
INFRASTRUCTURE COMMITTEE STAFF
FEBRUARY 2016

Question 1: In the absence of this legislation, what was the expected time-frame for remedial activities
at the site to initiate and to complete?

Answer: EPA is planning to complete the evaluation of the 2008 ROD and propose any change to the
final cleanup decision for public comment by the end of 2016. In 2017, following the public comment
period, EPA will make its final decision on the selected remedial action and EPA intends to order the
potentially responsible parties (PRPs) to carry out those activities with hopes that this will result in a
negotiated enforceable agreement. After the public has an opportunity to comment on the agreement
and a federal court approves it, the PRPs will begin the design phase required to implement the
remedy. The design phase will most likely carry through into early 2018. Initiation of the work could
occur as early as early to mid-2018. The duration for implementing the final remedy will depend largely
on what remedy is selected.

Question 2: What was the expected cost of these remedial activities, who would be responsible for such
costs, and how would such costs be obtained?

Answer: Depending on the final remedy selected, the estimated cost of remedial activities may range
from ~$43.0 M for the 2008 selected remedy of “Cap In Place” to ~$250.0 M to ~$401.0 M for the
complete removal and off-site disposal of radiologically impacted material (RIM). Revisions to the
remedy selected in 2008 will likely change these estimates. These costs, and EPA’s costs for overseeing
the work, would be borne by PRPs.

Question 3: How would this timeline, these remedial costs, and the cost-recoveries be affected by
enactment of H.R. 4100/S. 23067

Answer: Actual remediation would be delayed, costs to the Federal government would likely be
increased, and instead of the responsible parties paying for the response actions directly, the costs
would be borne by the Federal government that would then need to recover, through a legal action
carried out by Department of Justice (DOJ). Cost recovery is site-specific and depends on many
circumstances, but experience has shown that after bearing the expense of bringing the lawsuit, DOJ has
only been able to recover pennies on the dollar.

By moving the site into the FUSRAP program, the Corps would be required to plan and budget for any
activity it might undertake with regard to the site. The FUSRAP program is a cleanup program so the
general expectation would be that the Corps would assess alternatives to address the low level
radioactive materials at the site. It would not make any broader assessments for the other materials in
the landfill nor how to address the situation with regard to the Bridgeton Landfill that is currently
smoldering. The funding needs for this site would compete for prioritization with all the other FUSRAP
sites, particularly those with ongoing cleanup actions and those in various stages of investigation; and it
would be some time before these could be considered for inclusion in a Civil Works budget. It would
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likely be several years before the FUSRAP program could free up sufficient funding to begin its
evaluation of the site. Since FUSRAP would be performing these actions, costs to the Federal
government would increase, EPAs administrative costs would likely not be substantially changed as, by
the terms of the statute, EPA would remain the regulator reviewing any proposed actions at the site.

Since the FUSRAP program does not have EPA’s regulatory authority, Republic, the current owner, and
any other Potentially Responsible Parties (PRPs) would not necessarily continue to pay for all of the
actions at the site. Recapturing the FUSRAP expenditures would have to be achieved through a cost
recovery action conducted through the DOJ and in cooperation with EPA, as stated in the legislation.
This would further increase costs to the Federal government and would likely take considerable time
given the PRPs would likely resist paying 100% of all the costs, particularly those added by moving the
site to the FUSRAP program.

Question 4: Would the agencies expect that enactment of H.R. 4100/S. 2306 would accelerate
remediation of the West Lake landfill?

Answer: The Corps and the EPA share the opinion that the addition of the site to the FUSRAP program
would not accelerate remediation at the West Lake Landfill (WLLF) site. Furthermore, the move as
detailed in the bill would only address the clean-up of low level radiological material at the site, which is
only one issue of concern (e.g. the fire burning at the Bridgeton site and all the other materials in the
WLLF). It would disrupt the current regulatory activity at the WLLF site in which the PRPs execute and
pay for actions as directed by EPA. It would also subject the WLLF site to the FUSRAP budget and
appropriations process, and its necessary prioritization with respect to the over 20 sites currently
competing for the program’s very limited appropriations. After all the additional processes the site
would be subjected to, there is no guarantee that the ultimate cleanup actions would be different than
those which would occur under the current situation. It would almost certainly increase the time
necessary to begin and complete remediation, and would require additional Federal costs which may
not be fully recovered.

Question 5: As | noted earlier, a ROD for the site has already been completed, and ongoing work for the
feasibility study is coming to completion that should lead to implementation of the cleanup of the site.
However, if this site is transferred from EPA responsibility to Corps responsibility, would the Corps be
able to implement the previously signed ROD and RI/FS work, or would the Corps need to do
independent work on the site?

Answer: By the terms of the legislation, execution of the current ROD would require additional
evaluation by the Corps under FUSRAP.

It is the Corps’ understanding that one of the motivations for moving the site to the FUSRAP program is
to perform an independent technical review of the work previously performed and to ensure that a
selected remedy is protective. Stakeholders in the community have expressed displeasure with the
currently selected remedy (to leave the radioactive waste in place and to cap the landfill).

It is unknown if the remedy would change after such a review by the Corps. Simply moving the site to
the FUSRAP program in order to have the Corps execute an already selected remedy would be
completely unnecessary as EPA already has the ability to hire the Corps to assist with execution at
Superfund sites. Under an already existing Support for Other Agencies program, the Corps currently
executes tens of millions of dollars of work for EPA every year. The legislation would have no purpose if





the Corps were simply to execute the remedy already selected. As currently written, the legislation
would shift costs from the PRPs to the Federal government.

It should be noted that FUSRAP would follow the same statute and regulations as EPA and it would
make use of any information already generated by EPA’s process. There is a strong possibility that the
remedy under a FUSRAP evaluation would be substantially the same as the one currently in the 2008
ROD. However, the legislation as written requires that the Corps “carry out remediation activities at the
site in accordance with [the FUSRAP authority]”. The Corps believes this would require that there be an
independent review under the FUSRAP program. Without that review, and a determination made by
the Secretary of the Army either to adopt or modify the previous ROD, the Corps would have no ability
to act under its FUSRAP authorities.

Question 6: If independent work were to be required, who would fund this work and what is your best
estimate on how long would it be for this work to be completed?

Answer: By the current terms of the legislation, there are no other sources of funding available to the
Corps to address a site under the FUSRAP program.

The legislation specifically requires the Secretary of the Army to act “under” the FUSRAP authorities and
to use FUSRAP appropriations to carry out any activity under the legislation. It is difficult to know how
long it would take to carry out these actions. While the program addresses contamination associated
with former Department of Energy (DOE) activities, funding comes out of the Corps’ Civil Works budget.
With regard to the WLLF site, the materials were not placed in the landfill as a result of DoE activities
but through the actions of a private party.

As stated previously, budgeting and freeing appropriations to address this site could take several Civil
Works budget cycles.

Question 7: Under CERCLA, EPA has order authority to direct PRPs to carry out remedial work related to
a site. Does the Corps have similar order authority, and if not, how would the Corps obtain the funds to
carry out remedial work at the site? Can the Corps compel current PRPs to undertake remedial activities
at the site?

Answer: USACE does not have order authority.

While the FUSRAP program legislation confers lead agency authority for CERCLA response actions on
FUSRAP sites to USACE, it does not confer enforcement authority. Such authority has never been
applied to FUSRAP, and the Corps has serious legal questions about its application in this very
complicated instance. The WLLF site is not and has never been under the jurisdiction, custody and
control of DOD or DOE. The legislation that would allow USACE to conduct response actions on the
WLLF site is clear that if WLLF is transferred to FUSRAP, then USACE will work in cooperation with EPA
and the Department of Justice in addressing other PRPs responsibilities at the site. Pursuant to the bill,
the site will remain on the National Priorities List for EPA Superfund program, so it is clear that the site
will remain in the regulatory jurisdiction of EPA. The proposal that USACE would exercise a questionable
authority as a regulator, which it has never undertaken, eclipsing EPA's regular role and clear authority
as a regulator would be for obvious reasons, unwieldy, confusing, and perhaps would undermine the
United States currently clear enforcement authority at the site. The current legislation does not
envision USACE as a regulator, its purpose is to have USACE perform as it would under the FUSRAP
program. USACE has never and does not agree that it has regulatory enforcement powers over PRPs.
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As stated previously, the legislation also clearly directs EPA and the DOJ to remain involved and assist
specifically in dealing with the PRPs in recognition of that limitation.

The only funds available to USACE would come through the FUSRAP appropriations process. USACE
cannot compel others to undertake remedial activities, and cost recovery actions are a separate process
conducted by the DOJ.

Question 8: Under CERCLA, PRPs have strict, joint and several liability for remedial actions. If the site is
transferred from CERCLA to the FUSRAP program, could that transfer have a potential impact on the
liability of parties currently responsible for the contamination and remediation of the West Lake landfill?
Does the savings provisions in subsection (e) of H.R. 4100/S. 2306 preserve existing PRP liability?

Answer: By the terms of the legislation, it appears that the liability of the parties would remain
unchanged. The governing statute with regard to the remediation process, CERCLA, would also remain
unchanged by shifting the site to the FUSRAP program. However, the PRPs would also retain any
defense(s) they currently enjoy and there could be challenges over what costs are recoverable because
of the shift of the site from one program to another for execution.

The manner and timing how liability is addressed and compensated would be changed greatly by
shifting the site to FUSRAP. Currently, EPA orders PRPs to take response actions using their own funds.
In the legislation, the Corps is directed under FUSRAP to address the site. It would seem to eclipse EPA
from proceeding under the current process. There can only be one response action to address this
contamination. In order for the legislation to have effect, the Corps would have to act, as directed
under FUSRAP. The Corps has no order authority. So a transfer to FUSRAP would result in USACE using
appropriated funds and then using more appropriated funds to pursue the PRPs for cost recovery.
While the legislation envisions no liability accruing to the Secretary of the Army for actions under the
legislation, that is not the same as being able to collect 100% of the costs expended from PRPs. The
PRPs may disagree with the actions taken and may argue with regard to certain costs associated with
the transfer of the program or costs associated with execution.

The specific amount of that recovery depends on the facts of the case, but experience has shown that
litigation rarely results in complete recovery of the costs.

Question 9: How many sites are currently located in the Corps’ FUSRAP program (both active and
backlog)? The President’s budget requests $103 million for the FUSRAP program that would be utilized
on 20 sites identified in the Press Book. If the West Lake landfill were transferred to the FUSRAP
program, would sufficient funds be available to immediately address that site? Would the transfer of
responsibility for the West Lake facility have a likely impact on the cleanup of currently ongoing or
pending sites in the FUSRAP program?

Answer: There would likely be an impact to the other sites in the FUSRAP program. It could take
several budget cycles to fund actions under this legislation.

There are 24 sites currently in the program and 3 other sites that have been determined as eligible for
consideration by the Department of Energy and are awaiting a final determination as to whether they
should be included in FUSRAP. As stated previously, if WLLF is added, it will join the sites currently in
the program. Funds available for FUSRAP are prioritized. We do not have sufficient information to
predict what priority the site might have in the Program, but the earliest that the site could be
programmed for funding to begin an evaluation is FY 18. Given the limited appropriations available to
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the FUSRAP program under the Civil Works program, the addition of a site does not equate to additional
funding for the program. Appropriations applied to WLLF will diminish funding available to other sites
within the program. It is impossible to state what the precise impact on sites already in FUSRAP would
be at this time.










